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Neither Cooper v. Cooper nor Vidltz v. O'Hagan, then,
justifies the view that the /ex domidlii of each party governs
capacity, for if this were the law the contract in each case
would have been valid as not having been repudiated within a
reasonable time.
J Formal validity. What is the appropriate legal system which what law
determines the forms and solemnities that must be observed in %°™™
the case of a marriage settlement? If, for instance, an English- contract?
woman marries a man domiciled in one of those Continental
countries where such a contract is void unless made by notarial
act, and she wishes to make a settlement with ordinary English
limitations, it is important to know whether the English or the
foreign form must be followed. The proper course is to execute
the settlement as an English deed and then to re-execute it as
a notarial act, but if this is not done a difficult question arises.
If the deed is executed in the foreign country it neglects the
forms required by the lex loci contractus\ if in England, it
requires the parties to act under a transaction which is void of
effect by the law of the matrimonial domicil.1
Although the traditional view formerly was that a contract Form of
must observe the forms required by the lex loci contractus, it g^^*w
is now accepted that formalities, like essential validity, are
governed by the proper law.2 The form required by the lex loci
contractus is sufficient but not essential. The English cases
would clearly appear to show that in the case of marriage con-
tracts relating to property it is sufficient to adopt the formalities
of the proper law as an alternative to those of the lex loci.3
The exact point arose in Van Grutten v. Digby.*	ran
Grutten
Prior to a marriage between an Englishwoman and a domiciled v.
Frenchman, a deed of settlement in the English form and containing
the usual English limitations was executed at Dunkerque. The settle-
ment was wholly void by French law, since it had not been executed
before a notary public. Five years later the husband filed a bill in
Chancery claiming that, owing to the formal invalidity of the contract
by French law, the settled property was subject to the doctrine of com-
munity of goods.
Lord Romilly held, however, that the contract was binding
upon both parties.
*I hold it to be the law of this country', he said, 'that if a foreigner
and an Englishwoman make an express contract previous to marriage,
1 Westkke, pp. 77-78.	2 Supra9 pp, 236-8.
3 As to what is the proper law see infra, pp. 546-8.   4 (1862), 31 Beav. 561.
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